CHAPTER X. SENTENCING

Rule 1001. Presentencing procedure
(& In general.

(1) Procedure. After findings of guilty have been
announced, the prosecution and defense may present
matter pursuant to this rule to aid the court-martial
in determining an appropriate sentence. Such matter
shall ordinarily be presented in the following
sequence—

(A) Presentation by trial counsel of:

(i) service data relating to the accused taken
from the charge shest;

(ii) personal data relating to the accused and
of the character of the accused's prior service as
reflected in the personnel records of the accused;

(iii) evidence of prior convictions, military
or civilian;

(iv) evidence of aggravation; and

(v) evidence of rehabilitative potential.

(B) Presentation by the defense of evidence in
extenuation or mitigation or both.

(C) Rebuittal.
(D) Argument by the trial counsel on sentence.

(E) Argument by the defense counsel on
sentence.

(F) Rebuttal arguments in the discretion of the

military judge.

(2) Adjudging sentence. A sentence shall be ad-
judged in all cases without unreasonable delay.

(3) Advice and inquiry. The military judge shall
personally inform the accused of the right to present
matters in extenuation and mitigation, including the
right to make a sworn or unsworn statement or to
remain silent, and shall ask whether the accused
chooses to exercise those rights.

(b) Matter to be presented by the prosecution.

(1) Service data from the charge sheet. Trial
counsel shall inform the court-martial of the data on
the charge sheet relating to the pay and service of
the accused and the duration and nature of any pre-
trial restraint. In the discretion of the military judge,
this may be done by reading the material from the
charge sheet or by giving the court-martial a written
statement of such matter. If the defense objects to
the data as being materially inaccurate or incom-
plete, or containing specified objectionable matter,

11-122

the military judge shall determine the issue. Objec-
tions not asserted are waived.

(2) Personal data and character of prior service
of the accused. Under regulations of the Secretary
concerned, trial counsel may obtain and introduce
from the personnel records of the accused evidence
of the accused's marital status; number of depend-
ents, if any; and character of prior service. Such
evidence includes copies of reports reflecting the
past military efficiency, conduct, performance, and
history of the accused and evidence of any discipli-
nary actions including punishments under Article 15.

“Personnel records of the accused” includes any
records made or maintained in accordance with de-
partmental regulations that reflect the past military
efficiency, conduct, performance, and history of the
accused. If the accused objects to a particular docu-
ment as inaccurate or incomplete in a specified
respect, or as containing matter that is not admissi-
ble under the Military Rules of Evidence, the matter
shall be determined by the military judge. Objec-
tions not asserted are waived.

(3) Bvidence of prior convictions of the accused.

(A) In general. The trial counsel may introduce
evidence of military or civilian convictions of the
accused. For purposes of this rule, there is a “con-
viction” in a court-martial case when a sentence has
been adjudged. In a civilian case, a “conviction”
includes any disposition following an initial judicial
determination or assumption of guilt, such as when
guilt has been established by guilty plea, trial, or
plea of nolo contendere, regardiess of the subsequent
disposition, sentencing procedure, or fina judgment.
However, a “civilian conviction” does not include a
diversion from the judicial process without a finding
or admission of guilt; expunged convictions; juven-
ile adjudications, minor traffic violations; foreign
convictions; tribal court convictions; or convictions
reversed, vacated, invalidated or pardoned because
of errors of law or because of subsequently discov-
ered evidence exonerating the accused.

Discussion

A vacation of a suspended sentence (see R.C.M. 1109) is not
a conviction and is not admissible as such, but may be admissible
under subsection (b)(2) of this rule as reflective of the character
of the prior service of the accused.

Whether a civilian conviction is admissible is left to the
discretion of the military judge. As stated in the rule, a civilian
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“conviction” includes any disposition following an initia judicial
determination or assumption of guilt regardless of the sentencing
procedure and the fina judgment following probation or other
sentence. Therefore, convictions may be admissible regardless of
whether a court ultimately suspended judgment upon discharge of
the accused following probation, permitted withdrawa of the
guilty plea, or applies some other form of aternative sentencing.
Additionally, the term “conviction” need not be taken to mean a
final judgment of conviction and sentence.

(B) Pendency of appeal. The pendency of an
appeal therefrom does not render evidence of a con-
viction inadmissible except that a conviction by
summary court-martial or special court-martial with-
out a military judge may not be used for purposes of
this rule until review has been completed pursuant to
Article 64 or Article 66, if applicable. Evidence of
the pendency of an appeal is admissible.

(C) Method of proof. Previous convictions may
be proved by any evidence admissible under the
Military Rules of Evidence.

Discussion

Normally, previous convictions may be proved by use of the
personnel records of the accused, by the record of the conviction,
or by the order promulgating the result of trial. See DD Form 493
(Extract of Military Records of Previous Convictions).

(4) Evidence in aggravation. The trial counsel
may present evidence as to any aggravating circum-
stances directly relating to or resulting from the of-
fenses of which the accused has been found guilty.
Evidence in aggravation includes, but is not limited
to, evidence of financial, social, psychological, and
medical impact on or cost to any person or entity
who was the victim of an offense committed by the
accused and evidence of significant adverse impact
on the mission, discipline, or efficiency of the com-
mand directly and immediately resulting from the
accused's offense. In addition, evidence in aggrava
tion may include evidence that the accused inten-
tionally selected any victim or any property as the
object of the offense because of the actual or per-
ceived race, color, religion, national origin, eth-
nicity, gender, disability, or sexual orientation of any
person. Except in capital cases a written or oral
deposition taken in accordance with R.C.M. 702 is
admissible in aggravation.

R.C.M. 1001(b)(5)(D)
Discussion

See also R.C.M. 1004 concerning aggravating circumstances
in capital cases.

(5) Evidence of rehabilitative potential.
Rehabilitative potential refers to the accused’s po-
tential to be restored, through vocational, correction-
al, or therapeutic training or other corrective
measures to a useful and constructive place in
society.

(A) In general. The trial counsel may present,
by testimony or oral deposition in accordance with
R.C.M. 702(g)(1), evidence in the form of opinions
concerning the accused's previous performance as a
servicemember and potential for rehabilitation.

(B) Foundation for opinion. The witness or de-
ponent providing opinion evidence regarding the ac-
cused’s rehabilitative potential must possess
sufficient information and knowledge about the ac-
cused to offer a rationally-based opinion that is help-
ful to the sentencing authority. Relevant information
and knowledge include, but are not limited to, infor-
mation and knowledge about the accused’'s charac-
ter, performance of duty, moral fiber, determination
to be rehabilitated, and nature and severity of the
offense or offenses.

Discussion

See generally Mil. R. Evid. 701, Opinion testimony by lay
witnesses. See also Mil. R. Evid. 703, Bases of opinion testimony
by experts, if the witness or deponent is testifying as an expert.
The types of information and knowledge reflected in this sub-
paragraph are illustrative only.

(C) Bases for opinion. An opinion regarding the
accused’'s rehabilitative potential must be based
upon relevant information and knowledge possessed
by the witness or deponent, and must relate to the
accused’'s personal circumstances. The opinion of
the witness or deponent regarding the severity or
nature of the accused's offense or offenses may not
serve as the principal basis for an opinion of the
accused’s rehabilitative potential.

(D) Scope of opinion. An opinion offered
under this rule is limited to whether the accused has
rehabilitative potential and to the magnitude or qual-
ity of any such potential. A witness may not offer an
opinion regarding the appropriateness of a punitive
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discharge or whether the accused should be returned
to the accused’'s unit.

Discussion

On direct examination, a witness or deponent may respond
affirmatively or negatively regarding whether the accused has
rehabilitative potential. The witness or deponent may also opine
succinctly regarding the magnitude or quality of the accused
rehabilitative potential; for example, the witness or deponent may
opine that the accused has “great” or “little” rehabilitative poten-
tial. The witness or deponent, however, generally may not further
elaborate on the accused's rehabilitative potential, such as de-
scribing the particular reasons for forming the opinion.

(E) Cross-examination. On cross-examination,
inquiry is permitted into relevant and specific in-
stances of conduct.

(F) Redirect. Notwithstanding any other provi-
sion in this rule, the scope of opinion testimony
permitted on redirect may be expanded, depending
upon the nature and scope of the cross-examination.

Discussion

For example, on redirect a witness or deponent may testify
regarding specific instances of conduct when the cross-examina-
tion of the witness or deponent concerned specific instances of
misconduct. Similarly, for example, on redirect a witness or de-
ponent may offer an opinion on matters beyond the scope of the
accused's rehabilitative potential if an opinion about such matters
was elicited during cross-examination of the witness or deponent
and is otherwise admissible.

(c) Matter to be presented by the defense.

(1) In general. The defense may present matters
in rebuttal of any material presented by the prosecu-
tion and may present matters in extenuation and
mitigation regardless whether the defense offered
evidence before findings.

(A) Matter in extenuation. Matter in extenua-
tion of an offense serves to explain the circum-
stances surrounding the commission of an offense,
including those reasons for committing the offense
which do not constitute a legal justification or
excuse.

(B) Matter in mitigation. Matter in mitigation
of an offense is introduced to lessen the punishment
to be adjudged by the court-martial, or to furnish
grounds for a recommendation of clemency. It in-
cludes the fact that nonjudicial punishment under
Article 15 has been imposed for an offense growing
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out of the same act or omission that constitutes the
offense of which the accused has been found guilty,
particular acts of good conduct or bravery and evi-
dence of the reputation or record of the accused in
the service for efficiency, fidelity, subordination,
temperance, courage, or any other trait that is desira-
ble in a servicemember.

(2) Satement by the accused.

(A) In general. The accused may testify, make
an unsworn statement, or both in extenuation, in
mitigation or to rebut matters presented by the pros-
ecution, or for all three purposes whether or not the
accused testified prior to findings. The accused may
limit such testimony or statement to any one or more
of the specifications of which the accused has been
found guilty. This subsection does not permit the
filing of an affidavit of the accused.

(B) Testimony of the accused. The accused
may give sworn oral testimony under this paragraph
and shall be subject to cross-examination concerning
it by the trial counsel or examination on it by the
court-martial, or both.

(C) Unsworn statement. The accused may
make an unsworn statement and may not be cross-
examined by the trial counsel upon it or examined
upon it by the court-martial. The prosecution may,
however, rebut any statements of facts therein. The
unsworn statement may be oral, written, or both, and
may be made by the accused, by counsel, or both.

Discussion

An unsworn statement ordinarily should not include what is
properly argument, but inclusion of such matter by the accused
when personally making an ora statement normally should not be
grounds for stopping the statement.

(3) Rules of evidence relaxed. The military judge
may, with respect to matters in extenuation or miti-
gation or both, relax the rules of evidence. This may
include admitting letters, affidavits, certificates of
military and civil officers, and other writings of sim-
ilar authenticity and reliability.

(d) Rebuttal and surrebuttal. The prosecution may
rebut matters presented by the defense. The defense
in surrebuttal may then rebut any rebuttal offered by
the prosecution. Rebuttal and surrebuttal may con-
tinue, in the discretion of the military judge. If the
Military Rules of Evidence were relaxed under sub-



section (c)(3) of this rule, they may be relaxed dur-
ing rebuttal and surrebuttal to the same degree.

(e) Production of witnesses.

(1) In general. During the presentence proceed-
ings, there shall be much greater latitude than on the
merits to receive information by means other than
testimony presented through the persona appearance
of witnesses. Whether a witness shall be produced to
testify during presentence proceedings is a matter
within the discretion of the military judge, subject to
the limitations in subsection (€)(2) of this rule.

Discussion

See R.C.M. 703 concerning the procedures for production of
witnesses.

(2) Limitations. A witness may be produced to
testify during presentence proceedings through a
subpoena or travel orders at Government expense
only if—

(A) The testimony expected to be offered by
the witness is necessary for consideration of a matter
of substantial significance to a determination of an
appropriate sentence, including evidence necessary
to resolve an aleged inaccuracy or dispute as to a
material fact;

(B) The weight or credibility of the testimony
is of substantial significance to the determination of
an appropriate sentence;

(C) The other party refuses to enter into a stip-
ulation of fact containing the matters to which the
witness is expected to testify, except in an extraordi-
nary case when such a stipulation of fact would be
an insufficient substitute for the testimony;

(D) Other forms of evidence, such as ora dep-
ositions, written interrogatories, or former testimony
would not be sufficient to meet the needs of the
court-martial in the determination of an appropriate
sentence; and

(E) The significance of the persona appear-
ance of the witness to the determination of an appro-
priate sentence, when balanced against the practical
difficulties of producing the witness, favors produc-
tion of the witness. Factors to be considered include
the costs of producing the witness, the timing of the
request for production of the witness, the potential
delay in the presentencing proceeding that may be
caused by the production of the witness, and the
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likelihood of significant interference with military
operational deployment, mission accomplishment, or
essential training.
(f) Additional matters to be considered. In addition
to matters introduced under this rule, the court-mar-
tiad may consider—

(1) That a plea of guilty is a mitigating factor;
and

(2) Any evidence properly introduced on the mer-
its before findings, including:

(A) Evidence of other offenses or acts of mis-
conduct even if introduced for a limited purpose;
and

(B) Evidence relating to any mental impair-
ment or deficiency of the accused.

Discussion

The fact that the accused is of low intelligence or that,
because of a mental or neurologica condition the accused’s abil-
ity to adhere to the right is diminished, may be extenuating. On
the other hand, in determining the severity of a sentence, the
court-martial may consider evidence tending to show that an
accused has little regard for the rights of others.

(g) Argument. After introduction of matters relating
to sentence under this rule, counsel for the prosecu-
tion and defense may argue for an appropriate sen-
tence. Trial counsel may not in argument purport to
speak for the convening authority or any higher au-
thority, or refer to the views of such authorities or
any policy directive relative to punishment or to any
punishment or quantum of punishment greater than
that court-martial may adjudge. Trial counsel may,
however, recommend a specific lawful sentence and
may also refer to generally accepted sentencing phi-
losophies, including rehabilitation of the accused,
general deterrence, specific deterrence of misconduct
by the accused, and socia retribution. Failure to
object to improper argument before the military
judge begins to instruct the members on sentencing
shall constitute waiver of the objection.

Rule 1002. Sentence determination

Subject to limitations in this Manual, the sentence
to be adjudged is a matter within the discretion of
the court-martial; except when a mandatory mini-
mum sentence is prescribed by the code, a court-
martial may adjudge any punishment authorized in
this Manual, including the maximum punishment or
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any lesser punishment, or may adjudge a sentence of
no punishment.

Discussion

See R.C.M. 1003 concerning authorized punishments and
limitations on punishments. See also R.C.M. 1004 in capita
cases.

Rule 1003. Punishments

(@) In general. Subject to the limitations in this
Manual, the punishments authorized in this rule may
be adjudged in the case of any person found guilty
of an offense by a court-martial.

Discussion

“Any person” includes officers, enlisted persons, person in
custody of the armed forces serving a sentence imposed by a
court-martial, and, insofar as the punishments are applicable, any
other person subject to the code. See R.C.M. 202.

(b) Authorized punishments. Subject to the limita-
tions in this Manual, a court-martiad may adjudge
only the following punishments:

(1) Reprimand. A court-martial shall not specify
the terms or wording of a reprimand. A reprimand,
if approved, shall be issued, in writing, by the con-
vening authority;

Discussion

A reprimand adjudged by a court-martial is a punitive
censure.

(2) Forfeiture of pay and allowances. Unless a
total forfeiture is adjudged, a sentence to forfeiture
shall state the exact amount in whole dollars to be
forfeited each month and the number of months the
forfeitures will last.

Allowances shall be subject to forfeiture only
when the sentence includes forfeiture of all pay and
alowances. The maximum authorized amount of a
partial forfeiture shall be determined by using the
basic pay, retired pay, or retainer pay, as applicable,
or, in the case of reserve component personnel on
inactive-duty, compensation for periods of inactive-
duty training, authorized by the cumulative years of
service of the accused, and, if no confinement is
adjudged, any sea or foreign duty pay. If the sen-
tence aso includes reduction in grade, expressly or
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by operation of law, the maximum forfeiture shall be
based on the grade to which the accused is reduced.

Discussion

A forfeiture deprives the accused of the amount of pay (and
allowances) specified as it accrues. Forfeitures accrue to the
United States.

Forfeitures of pay and allowances adjudged as part of a
court-martial sentence, or occurring by operation of Article 58b
are effective 14 days after the sentence is adjudged or when the
sentence is approved by the convening authority, whichever is
earlier.

“Basic pay” does not include pay for specia qualifications,
such as diving pay, or incentive pay such as flying, parachuting,
or duty on board a submarine.

Forfeiture of pay and allowances under Article 58b is not a
part of the sentence, but is an administrative result thereof.

At genera courts-martial, if both a punitive discharge and
confinement are adjudged, then the operation of Article 58b re-
sults in total forfeiture of pay and alowances during that period
of confinement. If only confinement is adjudged, then if that
confinement exceeds six months, the operation of Article 58b
results in total forfeiture of pay and allowances during that period
of confinement. If only a punitive discharge is adjudged, Article
58b has no effect on pay and alowances. A death sentence results
in total forfeiture of pay and alowances.

At a special court-martial, if a bad-conduct discharge and
confinement are adjudged, then the operation of Article 58b re-
sults in a forfeiture of two-thirds of pay only (not alowances)
during that period of confinement. If only confinement is ad-
judged, and that confinement exceeds six months, then the opera-
tion of Article 58b results in a forfeiture of two-thirds of pay only
(not alowances) during the period of confinement. If only a bad
conduct discharge is adjudged, Article 58b has no effect on pay.

If the sentence, as approved by the convening authority or
other competent authority, does not result in forfeitures by the
operation of Article 58b, then only adjudged forfeitures are effec-
tive.

Article 58b has no effect on summary courts-martial.

(3) Fine. Any court-martial may adjudge a fine in
lieu of or in addition to forfeitures. Specia and
summary courts-martial may not adjudge any fine or
combination of fine and forfeitures in excess of the
total amount of forfeitures that may be adjudged in
that case. In order to enforce collection, a fine may
be accompanied by a provision in the sentence that,
in the event the fine is not paid, the person fined
shall, in addition to any period of confinement ad-
judged, be further confined until a fixed period con-
sidered an equivalent punishment to the fine has
expired. The total period of confinement so ad-
judged shall not exceed the jurisdictional limitations
of the court-martial;



Discussion

A fine is in the nature of a judgement and, when ordered
executed, makes the accused immediately liable to the United
States for the entire amount of money specified in the sentence. A
fine normally should not be adjudged against a member of the
armed forces unless the accused was unjustly enriched as a result
of the offense of which convicted. Ordinarily, a fine, rather than a
forfeiture, is the proper monetary penalty to be adjudged against a
civilian subject to military law.

See R.C.M. 1113(d)(3) concerning imposition of confine-
ment when the accused fails to pay a fine.

Where the sentence adjudged at a specia court-martial in-
cludes a fine, see R.C.M. 1107(d)(5) for limitations on convening
authority action on the sentence.

(4) Reduction in pay grade. Except as provided in
R.C.M. 1301(d), a court-martial may sentence an
enlisted member to be reduced to the lowest or any
intermediate pay grade;

Discussion

Reduction under Article 58a is not a part of the sentence but
is an administrative result thereof.

(5) Restriction to specified limits. Restriction may
be adjudged for no more than 2 months for each
month of authorized confinement and in no case for
more than 2 months. Confinement and restriction
may be adjudged in the same case, but they may not
together exceed the maximum authorized period of
confinement, calculating the equivalency at the rate
specified in this subsection;

Discussion

Restriction does not exempt the person on whom it is im-
posed from any military duty. Restriction and hard labor without
confinement may be adjudged in the same case provided they do
not exceed the maximum limits for each. See subsection
(©)(D(A)(ii) of this rule. The sentence adjudged should specify
the limits of the restriction.

(6) Hard labor without confinement. Hard labor
without confinement may be adjudged for no more
than 1-1/2 months for each month of authorized con-
finement and in no case for more than three months.
Hard labor without confinement may be adjudged
only in the cases of enlisted members. The court-
martial shall not specify the hard labor to be per-
formed. Confinement and hard labor without con-
finement may be adjudged in the same case, but
they may not together exceed the maximum author-

R.C.M. 1003(b)(8)(B)

ized period of confinement, calculating the equiv-
aency at the rate specified in this subsection.

Discussion

Hard labor without confinement is performed in addition to
other regular duties and does not excuse or relieve a person from
performing regular duties. Ordinarily, the immediate commander
of the accused will designate the amount and character of the
labor to be performed. Upon completion of the daily assignment,
the accused should be permitted to take leave or liberty to which
entitled.

See R.C.M. 1301(d) concerning limitations on hard labor
without confinement in summary courts-martial.

(7) Confinement. The place of confinement shall
not be designated by the court-martial. When con-
finement for life is authorized, it may be with or
without eligibility for parole. A court-martial shall
not adjudge a sentence to solitary confinement or to
confinement without hard labor;

Discussion

The authority executing a sentence to confinement may re-
quire hard labor whether or not the words “at hard labor” are
included in the sentence. See Article 58(b). To promote uniformi-
ty, the words “at hard labor” should be omitted in a sentence to
confinement.

(8) Punitive separation. A court-martial may not
adjudge an administrative separation from the serv-
ice. There are three types of punitive separation.

(A) Dismissal. Dismissal applies only to com-
missioned officers, commissioned warrant officers,
cadets, and midshipmen and may be adjudged only
by a general court-martial. Regardless of the maxi-
mum punishment specified for an offense in Part IV
of this Manual, a dismissal may be adjudged for any
offense of which a commissioned officer, commis-
sioned warrant officer, cadet, or midshipman has
been found guilty;

(B) Dishonorable discharge. A dishonorable
discharge applies only to enlisted persons and war-
rant officers who are not commissioned and may be
adjudged only by a genera court-martial. Regardless
of the maximum punishment specified for an offense
in Part IV of this Manual, a dishonorable discharge
may be adjudged for any offense of which a warrant
officer who is not commissioned has been found
guilty. A dishonorable discharge should be reserved
for those who should be separated under conditions
of dishonor, after having been convicted of offenses
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usually recognized in civilian jurisdictions as felo-
nies, or of offenses of a military nature requiring
severe punishment; and

Discussion

See also subsection (d)(1) of this rule regarding when a
dishonorable discharge is authorized as an additiona punishment.
See Article 56a

(C) Bad conduct discharge. A bad-conduct dis-
charge applies only to enlisted persons and may be
adjudged by a general court-martial and by a special
court-martial which has met the requirements of
R.C.M. 201(f)(2)(B). A bad-conduct discharge is
less severe than a dishonorable discharge and is de-
signed as a punishment for bad-conduct rather than
as a punishment for serious offenses of either a
civilian or military nature. It is also appropriate for
an accused who has been convicted repeatedly of
minor offenses and whose punitive separation ap-
pears to be necessary;

Discussion

See also subsections (d)(2) and (3) of this rule regarding
when a bad-conduct discharge is authorized as an additional
punishment.

(9) Death. Death may be adjudged only in accord-
ance with R.C.M. 1004; and

(10) Punishments under the law of war. In cases
tried under the law of war, a general court-martial
may adjudge any punishment not prohibited by the
law of war.

(c) Limits on punishments.

(1) Based on offenses.

(A) Offenses listed in Part V.

(i) Maximum punishment. The maximum
limits for the authorized punishments of confine-
ment, forfeitures and punitive discharge (if any) are
set forth for each offense listed in Part 1V of this
Manual. These limitations are for each separate of-
fense, not for each charge. When a dishonorable
discharge is authorized, a bad-conduct discharge is
also authorized.

(ii) Other punishments. Except as otherwise
specifically provided in this Manual, the types of
punishments listed in subsections (b)(1), (3), (4), (5),
(6) and (7) of this rule may be adjudged in addition
1-128

to or instead of confinement, forfeitures, a punitive
discharge (if authorized), and death (if authorized).

(B) Offenses not listed Part IV.

(i) Included or related offenses. For an of-
fense not listed in Part 1V of this Manua which is
included in or closely related to an offense listed
therein the maximum punishment shall be that of the
offense listed; however if an offense not listed is
included in a listed offense, and is closely related to
another or is equally closely related to two or more
listed offenses, the maximum punishment shall be
the same as the least severe of the listed offenses.

(ii) Not included or related offenses. An of-
fense not listed in Part IV and not included in or
closely related to any offense listed therein is pun-
ishable as authorized by the United States Code, or
as authorized by the custom of the service. When
the United States Code provides for confinement for
a specified period or not more than a specified pe-
riod the maximum punishment by court-martial shall
include confinement for that period. If the period is
1 year or longer, the maximum punishment by court-
martial also includes a dishonorable discharge and
forfeiture of al pay and allowances; if 6 months or
more, a bad-conduct discharge and forfeiture of all
pay and allowances; if less than 6 months, forfeiture
of two-thirds pay per month for the authorized pe-
riod of confinement.

(C) Multiplicity. When the accused is found
guilty of two or more offenses, the maximum au-
thorized punishment may be imposed for each sepa-
rate offense. Except as provided in paragraph 5 of
Part IV, offenses are not separate if each does not
require proof of an element not required to prove the
other. If the offenses are not separate, the maximum
punishment for those offenses shall be the maximum
authorized punishment for the offense carrying the
greatest maximum punishment.

Discussion

See also R.C.M. 906(b)(12);907(b)(3)(B).

The basis of the concept of multiplicity in sentencing is that
an accused may not be punished twice for what is, in effect, one
offense. Offenses arising out of the same act or transaction may
be multiplicious for sentencing depending on the evidence. No
single test or formula has been developed which will resolve the
question of multiplicity.

The following tests have been used for determining whether
offenses are separate. Offenses are not separate if one is included
in the other or unless each requires proof of an element not
required to prove the other. For example, if an accused is found
guilty of escape from confinement (see paragraph 19, Part V)



and desertion (see paragraph 9, Part 1V) which both arose out of
the same act or transaction, the offenses would be separate be-
cause intent to remain permanently absent is not an element of
escape from confinement and a freeing from restraint is not an
element of desertion. However, if the accused had been found
guilty of unauthorized absence instead of desertion, the offenses
would not be separate because unauthorized absence does not
require proof of any element not also required to prove escape.

Even if each offense requires proof of an element not re-
quired to prove the other, they may not be separately punishable
if the offenses were committed as the result of a single impulse or
intent. For example, if an accused found guilty of larceny (see
paragraph 46, Part 1V) and of unlawfully opening mail matter
(see paragraph 93, Part 1V) opened the mail bag for the purpose
of stealing money in a letter in the bag, the offenses would not be
separately punishable. Also, if there was a unity of time and the
existence of a connected chain of events, the offenses may not be
separately punishable, depending on all the circumstances, even if
each required proof of a different element.

(2) Based on rank of accused.

(A) Commissioned or warrant officers, cadets,
and midshipmen.

(i) A commissioned or warrant officer or a
cadet, or midshipman may not be reduced in grade
by any court-martial. However, in time of war or
national emergency the Secretary concerned, or such
Under Secretary or Assistant Secretary as may be
designated by the Secretary concerned, may com-
mute a sentence of dismissal to reduction to any
enlisted grade.

(ii) Only a general court-martial may sen-
tence a commissioned or warrant officer or a cadet,
or midshipman to confinement.

(iii) A commissioned or warrant officer or a
cadet or midshipman may not be sentenced to hard
labor without confinement.

(iv) Only a general court-martial, upon con-
viction of any offense in violation of the Code, may
sentence a commissioned or warrant officer or a
cadet or midshipman to be separated from the serv-
ice with a punitive separation. In the case of com-
missioned officers, cadets, midshipmen, and
commissioned warrant officers, the separation shall
be by dismissal. In the case of all other warrant
officers, the separation shall by dishonorable
discharge.

(B) Enlisted persons. See subsection (b)(9) of
this rule and R.C.M. 1301(d).

(3) Based on reserve status in certain circunm
stances.

R.C.M. 1003(d)(1)

(A) Restriction on liberty. A member of a re-
serve component whose order to active duty is ap-
proved pursuant to Article 2(d)(5) may be required
to serve any adjudged restriction on liberty during
that period of active duty. Other members of a re-
serve component ordered to active duty pursuant to
Article 2(d)(1) or tried by summary court-martial
while on inactive duty training may not—

(i) by sentenced to confinement; or

(i) be required to serve a court-martial pun-
ishment consisting of any other restriction on liberty
except during subsequent periods of inactive-duty
training or active duty.

(B) Forfeiture. A sentence to forfeiture of pay
of a member not retained on active duty after com-
pletion of disciplinary proceedings may be collected
from active duty and inactive-duty training pay dur-
ing subsequent periods of duty.

Discussion

For application of this subsection, see R.C.M. 204. At the
conclusion of nonjudicial punishment proceedings or fina ad-
journment of the court-martial, the reserve component member
who was ordered to active duty for the purpose of conducting
disciplinary proceedings should be released from active duty
within one working day unless the order to active duty was
approved by the Secretary concerned and confinement or other
restriction on liberty was adjudged. Unserved punishments may
be carried over to subsequent periods of inactive-duty training or
active duty.

(4) Based on other rules. The maximum limits on
punishments in this rule may be further limited by
other Rules of Courts-martial.

Discussion

The maximum punishment may be limited by: the jurisdic-
tiona limits of the court-martial (see R.C.M. 201(f) and 1301(d));
the nature of the proceedings (see R.C.M. 810(d) (sentence limita-
tions in rehearings, new trials, and other trials)); and by instruc-
tions by a convening authority (see R.C.M. 601(e)(1)). See also
R.C.M. 1107(d)(4) concerning limits on the maximum punish-
ment which may be approved depending on the nature of the
record.

(d) Circumstances permitting increased punish-
ments.

(1) Three or more convictions. If an accused is
found guilty of an offense or offenses for none of
which a dishonorable discharge is otherwise author-
ized, proof of three or more previous convictions
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adjudged by a court-martia during the year next
preceding the commission of any offense of which
the accused stands convicted shall authorize a dis-
honorable discharge and forfeiture of al pay and
alowances and, if the confinement otherwise author-
ized is less than 1 year, confinement for 1 year. In
computing the 1-year period preceding the commis-
sion of any offense, periods of unauthorized absence
shall be excluded. For purposes of this subsection,
the court-martial convictions must be final.

(2) Two or more convictions. If an accused is
found guilty of an offense or offenses for none of
which a dishonorable or bad-conduct discharge is
otherwise authorized, proof of two or more previous
convictions adjudged by a court-martia during the 3
years next preceding the commission of any offense
of which the accused stands convicted shall author-
ize a bad-conduct discharge and forfeiture of all pay
and alowances and, if the confinement otherwise
authorized is less than 3 months, confinement for 3
months. In computing the 3 year period preceding
the commission of any offense, periods of un-
authorized absence shall be excluded. For purposes
of this subsection the court-martial convictions must
be final.

(3) Two or more offenses. If an accused is found
guilty of two or more offenses for none of which a
dishonorable or bad-conduct discharge is otherwise
authorized, the fact that the authorized confinement
for these offenses totals 6 months or more shall, in
addition, authorize a bad-conduct discharge and for-
feiture of al pay and allowances.

Discussion

All of these increased punishments are subject to al other
limitations on punishments set forth elsewhere in this rule. Con-
victions by summary court-martial may not be used to increase
the maximum punishment under this rule. However they may be
admitted and considered under R.C.M. 1001.

Rule 1004. Capital cases
(@) In general. Death may be adjudged only when:
(1) Desth is expressly authorized under Part IV of
this Manua for an offense of which the accused has
been found guilty or is authorized under the law of
war for an offense of which the accused has been
found guilty under the law of war; and
(2) The accused was convicted of such an offense
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by the concurrence of all the members of the court-
martial present at the time the vote was taken; and

(3) The requirements of subsections (b) and (c) of
this rule have been met.

(b) Procedure. In addition to the provisions in
R.C.M. 1001, the following procedures shall apply
in capital cases—

(1) Notice. Before arraignment, trial counsel shall
give the defense written notice of which aggravating
factors under subsection (c) of this rule the prosecu-
tion intends to prove. Failure to provide timely no-
tice under this subsection of any aggravating factors
under subsection (c) of this rule shall not bar later
notice and proof of such additional aggravating fac-
tors unless the accused demonstrates specific preju-
dice from such failure and that a continuance or a
recess is not an adequate remedy.

(2) Evidence of aggravating factors. Trial counsel
may present evidence in accordance with R.C.M.
1001(b)(4) tending to establish one or more of the
aggravating factors in subsection (c) of this rule.

Discussion
See also subsection (b)(5) of this rule.

(3) Bvidence in extenuation and mitigation. The
accused shall be given broad latitude to present evi-
dence in extenuation and mitigation.

Discussion
See R.C.M. 1001(c).

(4) Necessary findings. Death may not be ad-
judged unless—

(A) The members find that at least one of the
aggravating factors under subsection (c) existed;

(B) Notice of such factor was provided in ac-
cordance with paragraph (1) of this subsection and
al members concur in the finding with respect to
such factor; and

(C) All members concur that any extenuating
or mitigating circumstances are substantially out-
weighed by any aggravating circumstances admissi-
ble under R.C.M. 1001(b)(4), including the factors
under subsection (c) of this rule.

(5) Basis for findings. The findings in subsection
(b)(4) of this rule may be based on evidence intro-



duced before or after findings under R.C.M. 921, or
both.

(6) Instructions. In addition to the instructions re-
quired under R.C.M. 1005, the military judge shall
instruct the members of such aggravating factors
under subsection (c) of this rule as may be in issue
in the case, and on the requirements and procedures
under subsections (b)(4), (5), (7), and (8) of this
rule. The military judge shall instruct the members
that they must consider all evidence in extenuation
and mitigation before they may adjudge death.

(7) Voting. In closed session, before voting on a
sentence, the members shall vote by secret written
ballot separately on each aggravating factor under
subsection (c) of this rule on which they have been
instructed. Death may not be adjudged unless all
members concur in a finding of the existence of at
least one such aggravating factor. After voting on all
the aggravating factors on which they have been
instructed, the members shall vote on a sentence in
accordance with R.C.M. 1006.

(8) Announcement. If death is adjudged, the presi-
dent shall, in addition to complying with R.C.M.
1007, announce which aggravating factors under
subsection (c) of this rule were found by the
members.

(c) Aggravating factors. Death may be adjudged
only if the members find, beyond a reasonable
doubt, one or more of the following aggravating
factors:

(1) That the offense was committed before or in
the presence of the enemy, except that this factor
shall not apply in the case of a violation of Article
118 or 120;

Discussion

See paragraph 23, Part |1V, for a definition of “before or in
the presence of the enemy.”

(2) That in committing the offense the accused—

(A) Knowingly created a grave risk of substan-
tial damage to the national security of the United
States; or

(B) Knowingly created a grave risk of substan-
tial damage to a mission, system, or function of the
United States, provided that this subparagraph shall
apply only if substantial damage to the national se-

R.C.M. 1004(c)(7)(F)

curity of the United States would have resulted had
the intended damage been effected;

(3) That the offense caused substantial damage to
the national security of the United States, whether or
not the accused intended such damage, except that
this factor shall not apply in case of a violation of
Article 118 or 120;

(4) That the offense was committed in such a
way or under circumstances that the life of one or
more persons other than the victim was unlawfully
and substantially endangered, except that this factor
shall not apply to a violation of Articles 104, 106a,
or 120;

(5) That the accused committed the offense with
the intent to avoid hazardous duty;

(6) That, only in the case of a violation of Article
118 or 120, the offense was committed in time of
war and in territory in which the United States or an
aly of the United States was then an occupying
power or in which the armed forces of the United
States were then engaged in active hostilities;

(7) That, only in the case of a violation of Article
118(1):

(A) The accused was serving a sentence of
confinement for 30 years or more or for life at the
time of the murder;

(B) The murder was committed: while the ac-
cused was engaged in the commission or attempted
commission of any robbery, rape, aggravated arson,
sodomy, burglary, kidnapping, mutiny, sedition, or
piracy of an aircraft or vessel; or while the accused
was engaged in the commission or attempted com-
mission of any offense involving the wrongful distri-
bution, manufacture, or introduction or possession,
with intent to distribute, of a controlled substance;
or, while the accused was engaged in flight or at-
tempted flight after the commission or attempted
commission of any such offense.

(C) The murder was committed for the purpose
of receiving money or a thing of value;

(D) The accused procured another by means of
compulsion, coercion, or a promise of an advantage,
a service, or a thing of value to commit the murder;

(E) The murder was committed with the intent
to avoid or to prevent lawful apprehension or effect
an escape from custody or confinement;

(F) The victim was the President of the United
States, the President-elect, the Vice President, or, if
there was no Vice President, the officer in the order
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of succession to the office of President of the United
States, the Vice-President-elect, or any individual
who is acting as President under the Constitution
and laws of the United States, any Member of Con-
gress (including a Delegate to, or Resident Commis-
sioner in, the Congress) or Member-of-Congress
elect, justice or judge of the United States, a chief of
state or head of government (or the political equiva-
lent) of a foreign nation, or a foreign official (as
such term is defined in section 1116(b)(3)(A) of title
18, United States Code), if the official was on offi-
cia business at the time of the offense and was in
the United States or in a place described in Mil. R.
Evid.315(c)(2), 315(c)(3);

(G) The accused then knew that the victim was
any of the following persons in the execution of
office: a commissioned, warrant, noncommissioned,
or petty officer of the armed services of the United
States; a member of any law enforcement or security
activity or agency, military or civilian, including
correctional custody personnel; or any firefighter;

(H) The murder was committed with intent to
obstruct justice;

() The murder was preceded by the intentional
infliction of substantial physical harm or prolonged,
substantial mental or physical pain and suffering to
the victim. For purposes of this section, “substantial
physical harm” means fractures or dislocated bones,
deep cuts, torn members of the body, serious dam-
age to internal organs, or other serious bodily inju-
ries. The term “substantial physical harm” does not
mean minor injuries, such as a black eye or bloody
nose. The term “substantial mental or physical pain
or suffering” is accorded its common meaning and
includes torture.

(J) The accused has been found guilty in the
same case of another violation of Article 118;

(K) The victim of the murder was under 15
years of age.

(8) That only in the case of a violation of Article
118(4), the accused was the actual perpetrator of the
killing or was a principal whose participation in the
burglary, sodomy, rape, robbery, or aggravated arson
was major and who manifested a reckless indiffer-
ence for human life.

Discussion

Conduct amounts to “reckless indifference” when it evinces
a wanton disregard of consequences under circumstances involv-
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ing grave danger to the life of another, athough no harm is
necessarily intended. The accused must have had actual knowl-
edge of the grave danger to others or knowledge of circumstances
that would cause a reasonable person to realize the highly dan-
gerous character of such conduct. In determining whether partici-
pation in the offense was magjor, the accused’'s presence at the
scene and the extent to which the accused aided, abetted, assisted,
encouraged, or advised the other participants should be consid-
ered. See United Sates v. Berg, 31 M.J. 38 (C.M.A. 1990);
United Sates v. McMonagle 38 M.J. 53 (C.M.A. 1993).

(9) That, only in the case of a violation of Article
120:

(A) The victim was under the age of 12; or

(B) The accused maimed or attempted to kill
the victim;
(10) That, only in the case of a violation of the
law of war, death is authorized under the law of war
for the offenseg;

(11) That, only in the case of a violation of Arti-
cle 104 or 106a

(A) The accused has been convicted of another
offense involving espionage or treason for which
either a sentence of death or imprisonment for life
was authorized by statute; or

(B) That in committing the offense, the ac-
cused knowingly created a grave risk of death to a
person other than the individual who was the victim.

For purposes of this rule, “national security”
means the national defense and foreign relations of
the United States and specifically includes: a mili-
tary or defense advantage over any foreign nation or
group of nations; a favorable foreign relations posi-
tion; or a defense posture capable of successfully
resisting hostile or destructive action from within or
without.

Discussion

Examples of substantial damage of the national security of
the United States include: impeding the performance of a combat
mission or operation; impeding the performance of an important
mission in a hostile fire or imminent danger pay area (see 37
U.S.C. § 310(a)); and disclosing military plans, capabilities, or
intelligence such as to jeopardize any combat mission or opera-
tion of the armed services of the United States or its allies or to
materially aid an enemy of the United States.

(d) Spying. If the accused has been found guilty of
spying under Article 106, subsections (a)(2), (b), and
(c) of thisrule and R.C.M. 1006 and 1007 shall not
apply. Sentencing proceedings in accordance with



R.C.M. 1001 shal be conducted, but the military
judge shall announce that by operation of law a
sentence of death has been adjudged.

(e) Other penalties. Except for a violation of Article
106, when death is an authorized punishment for an
offense, all other punishments authorized under
R.C.M. 1003 are aso authorized for that offense,
including confinement for life, with or without eligi-
bility for parole, and may be adjudged in lieu of the
death penalty, subject to limitations specifically pre-
scribed in this Manual. A sentence of death includes
a dishonorable discharge or dismissal as appropriate.
Confinement is a necessary incident of a sentence of
death, but not a part of it.

Discussion

A sentence of death may not be ordered executed until ap-
proved by the President. See R.C.M. 1207. A sentence to death
which has been finally ordered executed will be carried out in the
manner prescribed by the Secretary concerned. See R.C.M.
1113(d)(1).

Rule 1005. Instructions on sentence

(@) In general. The military judge shall give the
members appropriate instructions on sentence.

Discussion

Instructions should be tailored to the facts and circumstances
of the individual case.

(b) When given. Instructions on sentence shall be
given after arguments by counsel and before the
members close to deliberate on sentence, but the
military judge may, upon request of the members,
any party, or sua sponte, give additional instructions
a a later time.

(c) Reguests for instructions. After presentation of
matters relating to sentence or at such other time as
the military judge may permit, any party may re-
quest that the military judge instruct the members on
the law as set forth in the request. The military
judge may require the requested instruction to be
written. Each party shall be given the opportunity to
be heard on any proposed instruction on sentence
before it is given. The military judge shall inform
the parties of the proposed action on such requests
before their closing arguments on sentence.

R.C.M. 1005(e)(2)

Discussion

Reguests for and objections to instructions should be re-
solved at an Article 39(a) session. But see R.C.M. 801(e)(1)(C);
803.

The military judge is not required to give the specific in-
struction requested by counsel if the matter is adequately covered
in the instructions.

The military judge should not identify the source of any
instruction when addressing the members.

All written requests for instructions should be marked as
appellate exhibits, whether or not they are given.

(d) How given. Instructions on sentence shall be
given oraly on the record in the presence of all
parties and the members. Written copies of the in-
structions, or unless a party objects, portions of
them, may aso be given to the members for their
use during deliberations.

Discussion

A copy of any written instructions delivered to the members
should be marked as an appellate exhibit.

() Required instructions. Instructions on sentence
shall include:

(1) A statement of the maximum authorized pun-
ishment that may be adjudged and of the mandatory
minimum punishment, if any;

Discussion

The maximum punishment is the lowest of: the total permit-
ted by the applicable paragraph(s) in Part 1V for each separate
offense of which the accused was convicted (see also R.C.M.
1003 concerning additional limits on punishments and additional
punishments which may be adjudged); the jurisdictional limit of
the court-martial (see R.C.M. 201(f) and 1301(d)); or in a rehear-
ing or new or other trial the punishment adjudged by a prior
court-martial or approved on review, supplemented by the total
permitted by any charges not tried previously (see R.C.M.
810(d)). The military judge may upon request or when otherwise
appropriate instruct on lesser punishments. See R.C.M. 1003. The
members should not be informed of the basis for the sentence
limitation or of any sentence which might be imposed for the
offense if not limited as set forth above. If an additional punish-
ment is authorized under R.C.M. 1003(d), the members must be
informed of the basis for the increased permissible punishment.

A carefully drafted sentence worksheet ordinarily should be
used and should include reference to al authorized punishments
in the case.

(2) A statement of the effect any sentence an-
nounced including a punitive discharge and confine-
ment, or confinement in excess of six months, will
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have on the accused's entitlement to pay and
allowances;

(3) A statement of the procedures for deliberation
and voting on the sentence set out in R.C.M. 1006;

Discussion

See also R.C.M. 1004 concerning additional instructions
required in capital cases.

(4) A statement informing the members that they
are solely responsible for selecting an appropriate
sentence and may not rely on the possibility of any
mitigating action by the convening or higher authori-
ty; and

Discussion
See also R.C.M. 1002.

(5) A statement that the members should consider
al matters in extenuation, mitigation, and aggrava-
tion, whether introduced before or after findings, and
matters introduced under R.C.M. 1001(b)(1), (2), (3)
and (5).

Discussion

For example, tailored instructions on sentencing should bring
attention to the reputation or record of the accused in the service
for good conduct, efficiency, fidelity, courage, bravery, or other
traits of good character, and any pretrial restraint imposed on the
accused.

(f) Waiver. Failure to object to an instruction or to
omission of an instruction before the members close
to deliberate on the sentence constitutes waiver of
the objection in the absence of plain error. The mili-
tary judge may require the party objecting to specify
in what respect the instructions were improper. The
parties shall be given the opportunity to be heard on
any objection outside the presence of the members.

Rule 1006. Deliberations and voting on
sentence

(@) In general. The members shall deliberate and
vote after the military judge instructs the members
on sentence. Only the members shall be present dur-
ing deliberations and voting. Superiority in rank
shall not be used in any manner to control the inde-
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pendence of members in the exercise of their
judgment.

(b) Deliberations. Deliberations may properly in-
clude full and free discussion of the sentence to be
imposed in the case. Unless otherwise directed by
the military judge, members may take with them in
deliberations their notes, if any, any exhibits admit-
ted in evidence, and any written instructions. Mem-
bers may request that the court-martial be reopened
and that portions of the record be read to them or
additional evidence introduced. The military judge
may, in the exercise of discretion, grant such
requests.

(c) Proposal of sentences. Any member may pro-
pose a sentence. Each proposal shall be in writing
and shall contain the complete sentence proposed.
The junior member shall collect the proposed sen-
tences and submit them to the president.

Discussion

A proposal should state completely each kind and, where
appropriate, amount of authorized punishment proposed by that
member. For example, a proposal of confinement for life would
state whether it is with or without eligibility for parole. See
R.C.M.1003(b).

(d) Voting.

(1) Duty of members. Each member has the duty
to vote for a proper sentence for the offenses of
which the court-martial found the accused guilty,
regardless of the member’s vote or opinion as to the
guilt of the accused.

(2) Secret ballot. Proposed sentences shall be
voted on by secret written ballot.

(3) Procedure.

(A) Order. All members shall vote on each
proposed sentence in its entirety beginning with the
least severe and continuing, as necessary, with the
next least severe, until a sentence is adopted by the
concurrence of the number of members required
under subsection (d)(4) of this rule. The process of
proposing sentences and voting on them may be
repeated as necessary until a sentence is adopted.

(B) Counting votes. The junior member shall
collect the ballots and count the votes. The president
shall check the count and inform the other members
of the result.



Discussion

A sentence adopted by the required number of members may
be reconsidered only in accordance with R.C.M. 1009.

(4) Number of votes required.

(A) Death. A sentence which includes death
may be adjudged only if al members present vote
for that sentence.

Discussion
See R.C.M. 1004.

(B) Confinement for life, with or without digi-
bility for parole, or more than 10 years. A sentence
that includes confinement for life, with or without
eigibility for parole, or more than 10 years may be
adjudged only if at least three-fourths of the mem-
bers present vote for that sentence.

(C) Other. A sentence other than those de-
scribed in subsection (d)(4)(A) or (B) of this rule
may be adjudged only if at least two-thirds of the
members present vote for that sentence.

Discussion

In computing the number of votes required to adopt a sen-
tence, any fraction of a vote is rounded up to the next whole
number. For example, if there are seven members, at least six
would have to concur to impose a sentence requiring a three-
fourths vote, while at least five would have to concur to impose a
sentence requiring a two-thirds vote.

(5) Mandatory sentence. When a mandatory mini-
mum is prescribed under Article 118 the members
shall vote on a sentence in accordance with this rule.

(6) Effect of failure to agree. If the required num-
ber of members do not agree on a sentence after a
reasonable effort to do so, a mistrial may be de-
clared as to the sentence and the case shall be re-
turned to the convening authority, who may order a
rehearing on sentence only or order that a sentence
of no punishment be imposed.

(e) Action after a sentence is reached. After the
members have agreed upon a sentence, the court-
martial shall be opened and the president shall in-
form the military judge that a sentence has been
reached. The military judge may, in the presence of
the parties, examine any writing which the president
intends to read to announce the sentence and may

R.C.M. 1007(c)

assist the members in putting the sentence in proper
form. Neither that writing nor any oral or written
clarification or discussion concerning it shall consti-
tute announcement of the sentence.

Discussion

Ordinarily a sentence worksheet should be provided to the
members as an aid to putting the sentence in proper form. See
Appendix 11 for a format for forms of sentences. If a sentence
worksheet has been provided, the military judge should examine
it before the president announces the sentence. If the military
judge intends to instruct the members after such examination,
counsel should be permitted to examine the worksheet and to be
heard on any instructions the military judge may give.

The president should not disclose any specific number of
votes for or against any sentence.

If the sentence is ambiguous or apparently illegal, see
R.C.M. 1009.

Rule 1007. Announcement of sentence

(8 In general. The sentence shall be announced by
the president or, in a court-martial composed of a
military judge aone, by the military judge, in the
presence of all parties promptly after it has been
determined.

Discussion

See Appendix 11.

An element of a sentence adjudged by members about which

no instructions were given and which is not listed on a sentence
worksheet is not proper.

(b) Erroneous announcement. If the announced sen-
tence is not the one actualy determined by the
court-martial, the error may be corrected by a new
announcement made before the record of tria is
authenticated and forwarded to the convening au-
thority. This action shall not constitute reconsidera-
tion of the sentence. If the court-martial has been
adjourned before the error is discovered, the military
judge may call the court-martia into session to cor-
rect the announcement.

Discussion

For procedures governing reconsideration of the sentence,
see R.C.M. 1009. See also R.C.M. 1102 concerning the action to
be taken if the error in the announcement is discovered after the
record is authenticated and forwarded to the convening authority.

(c) Polling prohibited. Except as provided in Mil.
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R. BEvid. 606, members may not otherwise be ques-
tioned about their deliberations and voting.

Rule 1008. Impeachment of sentence

A sentence which is proper on its face may be
impeached only when extraneous prejudicial infor-
mation was improperly brought to the attention of a
member, outside influence was improperly brought
to bear upon any member, or unlawful command
influence was brought to bear upon any member.

Discussion

See R.C.M. 923 Discussion concerning impeachment of
findings.

Rule 1009. Reconsideration of sentence

(8) Reconsideration. Subject to this rule, a sentence
may be reconsidered at any time before such sen-
tence is announced in open session of the court.
(b) Exceptions.

(1) If the sentence announced in open session was
less than the mandatory minimum prescribed for an
offense of which the accused has been found guilty,
the court that announced the sentence may recon-
sider such sentence upon reconsideration in accord-
ance with subsection (e) of this rule.

(2) If the sentence announced in open session ex-
ceeds the maximum permissible punishment for the
offense or the jurisdictional limitation of the court-
martial, the sentence may be reconsidered after an-
nouncement in accordance with subsection (e) of
this rule.

(c) Clarification of sentence. A sentence may be
clarified at any time prior to action of the convening
authority on the case.

(1) Sentence adjudged by the military judge.
When a sentence adjudged by the military judge is
ambiguous, the military judge shall call a session for
clarification as soon as practical after the ambiguity
is discovered.

(2) Sentence adjudged by members. When a sen-
tence adjudged by members is ambiguous, the mili-
tary judge shall bring the matter to the attention of
the members if the matter is discovered before the
court-martial is adjourned. If the matter is discov-
ered after adjournment, the military judge may cal a
session for clarification by the members who ad-
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judged the sentence as soon as practical after the
ambiguity is discovered.

(d) Action by the convening authority. When a sen-
tence adjudged by the court-martial is ambiguous,
the convening authority may return the matter to the
court-martial for clarification. When a sentence ad-
judged by the court-martial is apparently illegal, the
convening authority may return the matter to the
court-martial for reconsideration or may approve a
sentence no more severe than the legal, unam-
biguous portions of the adjudged sentence.

(e) Reconsideration procedure. Any member of the
court-martial may propose that a sentence reached
by the members be reconsidered.

(1) Instructions. When a sentence has been
reached by members and reconsideration has been
initiated, the military judge shall instruct the mem-
bers on the procedure for reconsideration.

(2) Voting. The members shall vote by secret
written ballot in closed session whether to reconsider
a sentence already reached by them.

(3) Number of votes required.

(A) With a view to increasing. Subject to sub-
section (b) of this rule, members may reconsider a
sentence with a view of increasing it only if at least
a majority vote for reconsideration.

(B) With a view to decreasing. Members may
reconsider a sentence with a view to decreasing it
only if:

(i) In the case of a sentence which includes
death, at least one member votes to reconsider;

(if) In the case of a sentence which includes
confinement for life, with or without eligibility for
parole, or more than 10 years, more than one-fourth
of the members vote to reconsider; or;

(iii) In the case of any other sentence, more
than one-third of the members vote to reconsider.

Discussion

After a sentence has been adopted by secret ballot vote in
closed session, no other vote may be taken on the sentence unless
a vote to reconsider succeeds.

For example, if six of nine (two-thirds) members adopt a
sentence, a vote of at least five would be necessary to reconsider
to increase it; four would have to vote to reconsider in order to
decrease it. If seven of nine (three-fourths) members is required
to adopt a sentence, a vote of at least five would be necessary to
reconsider to increase it, while three would be necessary to recon-
sider to decrease it.



(4) Successful vote. If a vote to reconsider a sen-
tence succeeds, the procedures in R.C.M. 1006 shall

apply.

Rule 1010. Notice concerning post-trial and
appellate rights

In each general and special court-martial, prior to
adjournment, the military judge shall ensure that the
defense counsel has informed the accused orally and
in writing of:

(@ The right to submit matters to the convening
authority to consider before taking action;

(b) The right to appellate review, as applicable, and
the effect of waiver or withdrawal of such right;
(c) The right to apply for reief from the Judge
Advocate General if the case is neither reviewed by
a Court of Criminal Appeals nor reviewed by the
Judge Advocate General under R.C.M. 1201(b)(1);
and

(d) The right to the advice and assistance of counsel
in the exercise of the foregoing rights or any deci-
sion to waive them.

The written advice to the accused concerning
post-trial and appellate rights shall be signed by the

R.C.M. 1011

accused and the defense counsel and inserted in the
record of trial as an appellate exhibit.

Discussion

The post-trial duties of the defense counsel concerning the
appellate rights of the accused are set forth in paragraph (E)(iv)
of the Discussion accompanying R.C.M. 502(d)(6). The defense
counsel shall explain the appellate rights to the accused and
prepare the written document of such advisement prior to or
during trial.

Rule 1011. Adjournment

The military judge may adjourn the court-martial
at the end of the trial of an accused or proceed to
trial of other cases referred to that court-martial.
Such an adjournment may be for a definite or indefi-
nite period.

Discussion

A court-martial and its personnel have certain powers and
responsibilities following the trial. See, for example, R.C.M.
502(d)(5) Discussion (F); 502(d)(6) Discussion (E); 808; 1007,
1009; Chapter XI.
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